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ARGUMENT | 


I. The Trial Court’s finding of fact No. 9 that “plaintiff’s 
removal was for such cause as did permit the efficiency of 
the service under 5 U. S. C. 652 (a) and the defendants who 
effectuated the removal acted in good faith” was not error 


Appellant contends that her removal was based upon a con- 

f: spiracy, was arbitrary and capricious, and was but a subter- 

| fuge to accomplish legally what could not have been done 
\ \ legally. This is not borne out by the record. 

The record discloses that all requirements of the applicable 
statutes and Civil Service Regulations were followed. Appel- 
lant exhausted all of her administrative remedies while seeking 
relief. The following steps were taken: (1) Notice of In- 
tention to Remove was duly served on appellant; (2) she re- 
plied to the notice and the statement of charges; (3) notice 
of removal was then served upon her; (4) notice of appeal was 
filed; (5) after review the Civil Service Commission affirmed 
the decision of the agency, and, (6) pursuant to a request by 


(1) 
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appellant’s attorney, a complete review of the entire record 
was made and the original decision was sustained. 

The charges contained in the Notice of Intention to Remove 
were sufficient, if believed by the agency after reply by appel- 
lant, to warrant removal. The charge of inefficiency was 
clearly specific. The reply was insufficient to rebut the charge. 
There was sufficient facts to justify the department head to 
exercise his discretion in ordering appellant’s removal from the 
service. 

As recently as March 1957, this Court restated the law re- 
garding review in employee discharge cases. In Hargett v. 
Summerfield, 100 U.S. App. D. C. 85, 243 F. 2d 29, this Court 
stated: 


[the cases] * * * make it clear that employee re- 
moval and discipline are almost entirely matters of 
executive agency discretion, and that judicial review of 
such actions is ordinarily available only to determine if 
there has been substantial compliance with the pertinent 
statutory procedures provided by Congress and no mis- 
construction of governing legislation. This has resulted 
in an unbroken line of authorities holding that, so long. 


as there was substantial compliance with applicable pro-_ 

cedures and statutes, the administrative determination 

was not reviewable as to the wisdom or good judgment 
of the department head in exercising his discretion 


(cases omitted). 


See also Boylan v. Quarles, 98 U. S. App. D. C. 337, 285 F. 2d 
834 (1956); Williams v. Craven, 93 U.S. App. D. C. 380, 210 
F. 2d 874 (1954), cert. denied, 348 U.S. 819. Clearly, appel- 
LL pony ear omar eee te rg eraae oF 
ppellant’s further contention regarding her performance 
rating is without merit. As this Court in Thomas v. Ward, 
96 U. S. App. D. C. 302, 225 F. 2d 953 (1955) stated (p. 304): 


On the other hand, though an employee’s ordinary 
overall performance of duties throughout the rating pe- 
riod may be rated as satisfactory he may still be guilty 
of conduct in connection with the execution of his official 
duties, either in particular instances or in a particular 
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aspect of his tasks, which would justify dismissal under | 
5 U.S. C. in the interest of promoting the efficiency of 
the service. 


Cf. Jones v. Hobby, 96 U.S. App. D.C. 53, 223 F. 2d 345 (1955). 
“Efficiency of the service” refers to the efficiency of the public | 
service as a whole rather than the efficiency of performance by | 
a single employee. Kutcher v. Gray, 91 U.S. App. D. C. 266, | 
199 F. 2d 833 (1952). | 
(We : submit that the record fails to disclose any arbitrary or | 
capricious attitude on the part of the appellees. In fact, the | 
trial court found that appellee’s action was taken in goo | 
faith. Appellant states no reason for overruling this finding.)| 
Watson v. Pace, 101 Fed. Supp. 477, 478, Affirmed, 92 U. S. | 
App. D.C. 397, 201 F. 2d 713 (1953). 
However, as set forth in our brief in No. 14,491, we suggest \ 
that because, under the facts in this case, there appears to be | 
an area of incompatability between Section 652 and Section 1 
710. Thus, the entire matter should be remanded to the Dis- 
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trict Court with instructions to remand the proceedings to | 
the agency with directions to file an involuntary application | 


for retirement which if sustained will render the case moot. |: 


Should the retirement application be disapproved because of | 
\ the Civil Service Commission doctor’s findings, then the agency | 
should have leave to proceed further in accordance with the | 
‘applicable statutes and Civil Service Regulations. 


CONCLUSION 





Wherefore, it is respectfully submitted that the appeal taken | 
by the appellant herein should be affirmed. | 
OLIvER GAscH, 
United States Attorney. 
Cari W. BELCHER, 
NatHan J. PauLson, 
Assistant United States Attorneys. 
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